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Abstract

During the last two decades processes of legal globalization have led w0 the
increasing codificanion of the collective rights of indigenous peoples. In Latin
America this shift towards ‘codifying culture’ began with a series of constitutional
reforms during the 19905 which recognized a series of rights of indigenocus people
and the ratification by many states of the Internarional Labour Organizarion’s
Convenuon 169 on the righis of indigencus and tribal peoples. For many, this
regional ‘neoliberal multicultural” turn (Hale, 2002, 2006) was not about recognizing
rights as such, but rather heralded a series of governmental policies signalling
Himited acceptance of cultural diversity which ultimately facilitated transnational
forms of capitalist accumulation.

The limited gains of state-endorsed multiculturalism and the threats posed tw
indigenous livelihoods by the current commaodities boom have encouraged a growing
number of counter-hegemonic legal engagements, or legal globaiization ‘from below?,
which resort to ever more transnationalized legal pluralizies (Santos & Rodriguez—
Garavite, 2005). Indigenous people across Latin America continue o judicialize their
protests, appealing to legal entitlements, including both ‘hard haw’ (treaty and
constiturional law) and ‘seft law’ (such as the internal norms of multilazeral
development institutions), in order to claim greazer autonomy and protest against the
effects of dominant patterns of economic developmenz. Using Boaventura de Sousa
Santos’s heuristic device of the regulatory and emancipatory dimensions of law
(Santos, 1998, 2002}, in this article I examine the effects of fegal globalizarion and the
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appropriation of legal instruments and discourses by indigenous people in post-war
Guazemata. Specifically, 1 highlight the distiner jegal frameworks, and conflicting
notions of property, development, citizenship and democratic participation and voice
at play in recent mobilizations against mining projects. I'he conclusions reflect on the
possible effects of judicializing indigenous peoples’ political demands.

Keywords: legal giobalization; indigenous peoples; righrs; law;  Guatemals;
multiculturalism,

During the last two decades processes of legal globalization have led to the
increasing codification of the collective rights of indigenous peoples. In Latin
America this shift rowards ‘codifying culture’ ok the form of constitutional
reforms implemented during the 1990s which recognized a series of righrs of
indigenous people and the ratification by many states of International Labour
Organization’s Convention 169 on the rights of indigenous and tribal peoples.
For many, this regional ‘neoliberal multicultural’ turn (Hale, 2002, 2006) was
not about recognizing rights as such, but rather heralded a series of govern-
mental policies signalling limited acceptance of cultural diversity which ulti-
mately facilitated transnational forms of capitalist accumulation.

The limired gains of state-endorsed multiculturalism and the threats posed to
mndigenous livelihoods by the current commodities boom have encouraged a
growing number of counter-hegemonic legal engagements, or legal globaliza-
rion ‘from below’, which resort to ever more transnationalized legal pluralities
(Santos & Rodriguez-Garavito, 2005). Indigenous people in Latin America
continue to judicialize their protests, appealing 10 legal entitlernents, including
both ‘hard law’ (treary and constitutional law) and ‘soft Jaw’ (such as the internal
norms of multilateral development institutions), in order ro claim grearer
autonomy and protest against the effects of dominant patterns of economic
development. Using Boaventura de Sousa Santos’s heuristic device of the regu-
latory and emancipatory dimensions of law (Santos 1998, 2002), in this article
I examine the effects of such-legal globalization and the appropriation of legal
instruments and discourses by indigenous people in post-war Guatemala.
Specifically, I highlight the distinct legal frameworks and conflicting notions of
property, development, citizenship and democratic participation and voice at
play in recent mobilizations against mining projects. In the final section I reflect
on the possible effects of judicializing indigenous peoples’ political demands.

The ‘emancipatory” and ‘regulatory’ dimensions of law

Boaventura de Sousa Santos adopts a useful heuristic device — the idea of
emancipation versus regulation — to signal the paradoxes of legal instruments
(1998, 2002). Law clearly encompasses regulatory and repressive clements as
well as emancipatory potentials. By codifying rights and setting out the
obligations of states to uphold those rights, law raises the prospect thar rhose
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rights will be enforced. In this sense it holds out a utopian promise and has long
been invoked by the weak and marginalized — for example, appeals to the ideal of
citizenship by those, such as women or slaves, who were systemartically denied
formal citizenship rights. Today international human rights law holds out that
utopian and emancipatory promise to peoples across the world. Although we can
date the emergence of global human rights to the middle of the twentieth
century, the last two decades have witnessed the global spread of international
human right norms and ‘rights consciousness’ ~ ‘a wiilingness, or eagerness, to
make use of institutions (like courts) which enforce rights, or which decide when
rights have been infringed on or broken’ (Friedman, 2002, p. 38) and to deploy
legal discourses and mechanisms as part of political and social struggles.’ This
has occurred in randem with a related global trend for national constitutions to
enunierate ever greater numbers of rights (Tate & Vallinder, 1993). Transitions
from authoritarian ro democratic regimes have frequently involved the drafting
of new constitutions and these increasingly incorporate not only political and
civil, but also social, economic and cultural rights, often with hundreds of
articles setiing out the precise obligations incumbent on srares to uphold and
defend them. This codification of ever greater numbers of rights is also related
to the treaty commitments of the states in question, Governments’ endorsement
of inrernationally sanctioned human rights instruments signals their desire to
sign up for membership of the international community; it does not of course
prove their willingness or indeed their ability o guarantee those righrs in
practice.

Such developments have both encouraged and been driven by a marked
tendency for social movements to frame specific political struggles in terms of
more general legal entitlements. Rights consciousness is a key facror in
explaining the growth of strategic litigation or the deployment of righss
discourses by different social actors. The acquisition of “legal Hteracy’ is often
intentionally promored across mational boundaries, for example through
support by northern foundations and NGOs to southern-based human rights
organizations. (A signal example is the work of the Ford Foundation in
supporting human rights NGOs engaged in pioneering social action litigation.)
The combination of new legal opportunity structures and growing rights
consciousness means that processes of gragsroots-driven judicialization — or
judicialization ‘from below’ — are in evidence in a range of different contexts.”
Social movements, often organized in so-called transnational action networks
or TANG, have engaged in counter-hegemonic legal actions, appealing to inter-
national norms and the principles of law in order to stake their marerial,
political or cultural claims and fight against oppression, violence and impunity
within their nation-states and communities. Such dynamics have been theorized
as part of ‘boomerang’ or ‘spiral’ models, whereby social movements engage
internatiopally or transnationally in order to bring pressure to bear on their
governments and effect change {(Keck & Sikkink, 1998; Risse e 2/, 1999).
Kathryn Sikkink in particular has anaivsed the ways in which movements rake
advantage of and also create legal opportunity structures, which depend on
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shifting interactions between domestic and international legal frameworks
(Sikkink, 2005). Law then, can evidently be a terrain for counter-hegemonic
actions or, In Santos’ terms, emanciparion.

Ar the same nme, we know from crirical socio-legal theory and legal
anthropology that law is also an instrument of domination and a pervasive
means of reproducing patterns of dominazion and hegemony. Law codifies
power relations, defines certain types of personhood and fixes particular
identities. Through the process of what Clifford Geertz referred to as ‘skeleto-
nization of fact’ (1993, p. 170, law reduces complex social processes to a
particular set of ontological categories and representations. As Geertz argued,
law is ‘a distinctive manner of imagining the real’ (1993, p. 173) and thus
determines which events and interpretations are taken up as legal facts. Legal
orders map out specific formulations of interest and understandings of
disputes, as well as establishing the regulatory patterns for their settlement.
Dominant modes of thought are thus symbolically represented in law, through
which central concepts such as property, forms of political participation or
rights-bearing persons and entities {legal subjects) are projected. Such
constructions also systematically exclude those who do not conform to these
ideals or categories.

Yet, while such categories are essential to the perpetuation and legitimacy of
the law, in practice legal rules and concepts are open o interpretation. Even as
they are “fixed’, at least partiaily, in specific legal instruments, interpretations
and meanings are subject to ongoing contestation and reinterpretation by
different actors. This is parricularly the case where international norms and
rights discourses are used or invoked in order to chatlenge national laws and
situated practices. Legal anthropology has increasingly focused on globaliza-
tion and transnational processes and there is particular concern with the ways
in which universalist ideas and norms, for example about human tights ;)r
gender rights, are raken up and articulazed in specific contexts (Merry, 2001,
20"04, 2006; Goodale & Merry, 2007; Starr & Goodale, 2003; Stephen, 2003;
Wilson, 1997, 2000). Legal systems and engagements with the law can
therefore be understood as contested sites of meaning where dominant ideals
and values provide the framework for contestation and for advancing alter-
native understandings and practices. In this way law is constantly negotiared
and reshaped in a dynamic dizlectic berween hegemonic projections and
counter-hegemonic actions (Santos 1998, 2002; Santos & Redriguez-Garaviro,
2005). Such processes of legal engagement and contestation are far from new.
IZI'O\vevcr, t(_)day two factors make them increasingly pervasive and complicated.
First, the increasingly complex legal pluralissn generated by economic and
iegul globalization and, second, the accelerated fragmentation and de-centring
of state sovereignty which has occurred as a consequence of economic globali-
zation and neoliberal policies encouraging ever greater outsourcing of the
traditional functions of government.

Globalization has increasingly meant thar mulsiple and overlapping legal
spheres or forms of legal ordering extend across and beyond national borders.
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Tt makes less and less sense (if indeed it ever did) for the legal systems of
individual nation states to be examined as bounded national entities, as they are
inevitably and increasingly affected and shaped by external and transnarional
phenomenon. As William Twining has noted, ‘one consequence of globalization
is a tendency 1o loosen the association of the ideas of law, state, and nation and so
to make more salient the mulsiplicity of legal orderings’ (2000, p. 138). These
muliiple forms of legal ordering include what we would normally identify as
‘law’; that is, national state law and public international law. However, they are
not confined to these phenomena alone. They also include regulatory regimes,
or what some have termed ‘transnational legal fields’, attaching to processes of
free trade-driven economic integration such as the World Trade Organization
(WTO) or the North American Free Trade Agreement (NAFTA)Y Such free
trade agreements have implied profound changes to national legal systems and
state sovereignty. For example, private companies can now sue national
governments in international arbitration if their expected profits are negatively
affected by changes in regulatory policies (for example, such as increases in
raxes). This effectively allows transnational companies to sidestep national
courts and teke their claims directly to the much less ransparent arena of
international arbitration.” Indeed, one form of international or transnational
legal ordering which has been of particular interest o socio-legal scholars is
that of lex mercatoria, the supranational, market-oriented contract law used
for transnational business — most recently characterized by the spread of
international commercial arbitration (Dezaley & Garth, 1996; Teubner, 1997;
Trubek e al., 1994).° Other examples of new, transnational legal phenomena
or ‘soft law® linked to economic globalization might include such things as
the World Bank Inspection Panel or the WTO arbitration process (Randeria,
2003).

The growth of human rights law has also been closely associated with the
current phase of globalization. International human rights norms now form an
increasingly dense web of obligations binding states, at least in theory, as an
ever greater range of rights are becoming codified as international law. New
human rights treaties (for example, on the rights of women, children or
indigenous people} and the international forums through which they are
monitored, particularly at the United Nations, have become key sites of legal
transnationalism {Merry 2004, 2006; Morgan, 20042, 2004b, 2007; Santamaria,
2008). As I aim to show in this article, indigenous soctal movements are
increasingly using different kinds of law, including unofficiai local aw, national
law, transnational legal orderings and processes, ‘soft law’ and international
law, to challenge dominans patierns of development and government failures o
deliver on the promises of multicultural democracy.

The second aspect that complicates critical engagement with the law is the
unevenness and fragmentation of state sovereignty, Dunng the ninezeenth and
much of the twentieth century, the reach of central government in many Latin
American counties relied on informal compacrs with private actors rather than
formal norms enforced by strong state institutions across narional territories
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(O’Donnell, 1993; Salvatore ez ad., 2001). From a more functionalist perspec-
five ANy CORIEMpOrry Conunentarors signal ‘weak states’ or ‘insufficient rule
of law” as policy problems to be addressed in Latin America. Numerous authors
have peinted to the acurely uneven reach of law as a defining feature of states in
the region, For example, in 2 much-cited article, Guiliermo O’Donnelt likened
the rule of law in Latin America to a heat map — blue where the rule of law
functioned and applied to all citizens, implymg an effective state presence and
a monopoly over the use of force; green where the state is present but less
effective, coexisting with informal, often illegal practices used to exercise
governance; and brown where the swate is hardly present, the rule of law does
not apply and social and political life is dominated by alrernative non-state,
often highly violent, mechanisms. In most countries in the region the green and
brown areas {ar outweigh the blue (O'Donnel, 1993).°

Such uneven reach of the law is undoubtedly a long-term  historical
phenomenon that responds to deep-rooted structural and social inequalities.
However, the neoliberal state in Latin America is characterized by new forms
of legal pluralism which are gualitatively different from those of the past
These involve the mulriple and overlapping sovereignties finked to economic
globalization — state and social, sub-national, national and supranational. They
are also characterized by increasingly complex and fragmented patterns of
legality and illegality involving borh srate and non-state actors (Comaroft &
Comaroff, 2006).” Neoliberal states do not necessarily seck 1o exercise coercion
or jurisdiction evenly across their territory, according to the classic Weberian
formulation of monopoly over the legitimate use of force and conuel of
sovereign POWer in & given territory. Instead, a profound reshaping of relasions
hetween state, market and citizen has led to the devolution or ceding of
sovereignty to a range of different actors. Neoliberal reforms of the state have
increasingly fragmented law and shifted the terrain on which it is (re)produced
and contested. These include the decentralization of certain state functions and
the emphasis on the ‘participazion’ of civil society acrors, aimed at ensuring
that they assume responsibility for the production and distribution of social
goods. Such processes, which are an essential feature of the neoliberal model of
social policy, have led to a blurring in practice between state SOVereignty and
what Dennis Rodgers (2006) has termed ‘social sovereignty’. It is sometimes
hard to discern the dividing line between state and non-state actors. This is
increasingly the case in the legal field, as responsibility for low-level conflict
cesolution is devolved to non-state actors through the promotion of non-
judicial alternazive dispute resolusion or — 2s discussed below — ro indigenous
peoples who have, at least in theory, been given the right to jurisdictional
autonomy via constitutional reforms or the ratification of certain human rights
instruments by Latin American states.

The combined effects of globalization and neoliberal reforms have been to
de-link law and the state to an unprecedented extent. While this is in part
related to the concentration of global power and capital across national borders,
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it also potentially provides space for social movernents to generate aew forms
of law and political pracrices. Undoubtedly engagements with dominant legal
frameworks can lead to the cooption and demobilization of political demands,
and to the sanctioning of certain identities, practices and discourses. Jessica
Witchell and T have written previously about the ways in which cermin notions
of indigenous identty are fixed by international legal instrumenss and the
problematic consequences this entails:

Indigenous identities ... are effectively being narrated or codifted through
dominant legal discourses, specifivally those of international human rights law
and multcuituraiism. This bas resulted in the projeciion of an essentialised,
idealised and atemporal indigenous ideniity, the movement's leaders often
perceiving such essentialising as tactically necessary in order to secure coliective
rights for indigenous people.

{Sieder & Witchell, 2001, p. 201}

Vet a1 the same tme, by interaciing with international norms (be these “hard law”
or ‘soft law’), social movements engage in what Santos and Rodrigucz-Garavito
have called ‘counter-hegemonic globalization’, constructing, they mainiin, 2
wider, ptural ‘subaitern cosmopolitan legality’ (2005, pp. 3, 12— 18)." This may
seem a case of David against the juggernaur of hegemonic globalization. Yet
through these kinds of engagements indigenous peoples’ socil movements
formulate alternasive understandings of citizenship rights, challeaging domi-
nant interests in the srate or the private sector. The effects of these processes arc
unpredictable and often, cemulatively, impact upon the construction of new
dominant legal norms. The semimal work of Balakrishnan Rajagopal mn
particular has analysed the ways in which social movements in the South
intersct with international law. As he states, ‘soctal movements seek to construct
alternative visions of modernity and development that constitute valid Third
World approaches to international law’ (Rajagopal, 2003, p. 3). While empba-
sizing the ways in which international law validates certain types of resistance
(such as anti-colonial strugeles) while disqualifying others, Rajagopal also
observes how ‘international law and institutions provide important aremas for
social movement action, as they expand the political space avaikable for
transformative politics’ (2003, p. 23). Other eritical socio-legal scholars have
similarly focused on the inzeraction between international norms and social
movements. For example, Santos and Rodrigucs-Garavito argue that ‘subaltern
actors are a critical part of processes whereby global rules are defined, as the
current contestation over the regulation of water provision and property rights
on raditional knowledge bear wimess™ {2003, p. 11). {n the Guatemalan case
examined below, I analyse the interplay berween indigenous social movements
and national and international norms concerning exploitation of subsoil
resources, considering the balance between the ‘ermancipation’ and ‘regulation’
involved in such subalrern legal engagements.
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Codifying ‘culture’: indigenous rights and the law in Latin America

The codification of rights in law is singularly important because it shapes
the formal parameters and spaces for popular mobilization and struggle.
‘Throughout the 1980s and 1990s, Latin American constitutionalism experi-
enced a quantum shift as the region’s indigenous peoples were recognized
through a series of reforms to existing charters or new constitutions. Whiie
the specific content of these reforms varied from country to country, they all
recognized sociery as ‘multicultural’, extending a series of recognitions and
collective entitlements to indigenous peoples living within their borders,
such as rights to customary law, collective property and bilingual education. !
So widespread and generalized was this shift that analysts such as Donna Lee
Van Cotr referred to a regional model of ‘multicultural constitutionalism’
{20002} in Latin America. In effect what occurred was a multiculeural reframing
of individual rights and cirizenship, with potentiaily far-reaching implications.
Whereas previously citizenship had been conceived of in terms of individual
entitlements and obligations, the new constitutional order meant thar indi-
genous peoples were recognized as the collective subject of rights: indigenous
people continued to be individual citizens, bur mdigenous peoples also acquired
citizenship righes (Assies e af., 1999; Sieder, 2002; Stavenhagen, 2002).

These constirutional reforms raised expectations that Indigenous peoples’
rights to political and legal autonomy would be respected by national govern-
ments and that policies would be implemented which would ensure respect for
cultural difference and improved conditions for indigenous populanons, who
constitute the poorest and most marginalized of Latin America’s citizens.
Political scientist Deborah Yashar {2005) has signalled how rhe claims for
indigenous rights which preceded the consirutional shift had their roots in the
dismuntling of corporarte citizenship regimes and the neoliberal economic turn
and associated reform of the state in different Latin American countries. While
social movements of indigenous people mobilized to demand respect for
cultural difference and an end to discrimination, their claims were also clearly
marerial.

A range of policies were subsequently implemented by Larin American states
and international development institurions to rargei indigenous people and
promote ‘development with identity’ (Andolina ef &/, 2009). Yer, by the twenty-
first century, disilusionment and frustratien set in as the limits of this
multicultural policy model became evident. Inspired by the work of anthro-

pologist Charles Hale, a number of authors developed sophisticated critiques of

stares’ recognition of indigenous rights, signaliing how neoliberal states can live
with, indeed welcome culrural difference at the same time as they continue to
implemenr macroeconomic policies which are destructive of indigenous
Hvelithoods and life chances (Hale, 2002, 2006; Postero & Zamosc, 2004;
Richards, 2004). Many rightly view at least the first wave of ‘state-sponsored
multiculturalism’ (Postero, 2007, p. 13) as a mechanism to reconstitute the
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hegemony and legitimacy of weak states and fragile democracies, rather than
signifying a real governmental commitment to guarantee rights for indigenous
peoples. Despite the rhetorical commitment made to respecting indigenous
rights implied by new constitutions and ratification of international instruments
i Latin American counties, in case after case indigenous people continued 1o be
persecuted by the state when they attempted to exerase their newly endorsed
rights to autonomy and challenge hegemonic patterns of economic develop-
ment. The targeted social policies developed during the 1990s were criticized as
little more than tokenistic measures which provided Hmirted paternalistic
benefits. At the same tme as more ‘culturally appropriate’ healtheare or
educational provision was cxtended o mdigenous populations, neoliberal
economic development policies continued to threaten indigenous territories,
despoil natural resources and displace indigenous peoples {Richards, 2004,
Toledo Llancaqueo, 2005)."% However, the fact that indigenous peoples’
collective rights are now recognized as part of the block of consurunional norms
in many countries has potentially opened up a new role for the judiciary in the
defence of those rights. Perhaps just as importantly, the mternanonal legal
commitnents acquired by Latin American states towards their indigenous
populations during the 1990s also raised the prospects of judicializing
indigenous peoples’ demands within a number of different arenas.

During the 1990s many states ratified the Internationat Labour Organiza-
tion’s Convention 169 concerning Indigenous and Tribal Peoples i Indepen-
dent Countries (IO 169 hereafrer). ILO 169 was approved by the [LOs
General Assembly in 1989 and codifies the collecuve rights of Indi-
genous and wibal peoples, serming our a series of obligations for stare parties
to the Convention. 1.0 169 has been ratified by more states 1n Latin America
than m any other region of the world. While processes of ratification have often
been contentious, this regional endorsement signals the relanive acceptance of
the concepr of mdigenous peoples i Latin America, compared o Africa and
Asia where the term is much more problematic. It can also be explained as part
of the ‘rights cascade’ that followed the return to constitutional democracy
throughout Latin America in the 1980s and 1990s, which involved the
ratification of numerous human rights treaties by new democraucally elecred
governments (Lutz & Sikkink, 2001). Latin American states parnes to the [1.0
Convention include Argentina, Bolivia, Brazil, Chile, Colombia, Costa Rica,
Ecuador, Honduras, Guatemala, Mexico, Peru, Paraguay and Venezucta,

Rights guaranteed by the Convention include equalisy of opportunity and
weatment, protections for indigenous peoples’ religion and spiritual values and
customs, rights to ownership and possession of traditonally oceupied lands,
and rights to appropriaie forms of health and education provision." It also
COmmirs governments to recognizing the jurisdictional autonomy of indigen-
ous peoples; articles 8, 9 and 10 of the Convention provide mdigenous peoples
with the right to administer their own forms of justice, as long as these respect
fundamental and internationatly recognized human rights.
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In applying national laws and regulazions to the peoples concerned, due regard
shall be had to their custems or customary law. These peoples shall have the
right o retain their own customs and institutions, where these are not in-
compatible with fundamental rights defined by the national legal system and
with internationally recognized human rights. Procedures shall be established,
wherever necessary, to resolve conflicts which may arise in the application of
this principle.

(ILO 169, art. 8}

To the extent compatible with the national legal system and internationally
recognized human rights, the methods customarily practiced by the peoples
concerned for dealing with offences committed by their members shall
be respected. The customs of these peoples in regard to penal matters
shull be taken o consideration by the autherities and courts dealing with
such cases.

(ILO 169, art. 9)

In imposing penalties laid down by general law on members of these peoples
account shall be taken of their economic, social and cultural characreristics.
Preference shall be given to methods of punishment other than confinement in
prison.

(ILO 169, art. 10)

Fhe Convention also specifies that indigenous peoples have a right to prior
consultation on development proposals affecting their livelihoods.

In applying the provisions of this Convention, governments shall; consult the
peoples concerned, through appropriate procedures and in particular through
their representative institutions, whenever consideration is being given to
legislative or administrative measures which may affect them directly.

. (ILO 169, art. 6.1.a)

Fhe peoples concerned shall have the right 1o decide their own priorities for the
process of development as it affects their lives, beliefs, institutions and spiritual
welibeing and the lands they oceupy or etherwise use, and to exercise control, to
the extent possible, over their own economic, social and cultural development.
In add}non,. they shall participate in the formulation, implementation and
evaluation of plans and programs for national and regional development which
may affect them directly.

(ILO 169, art. 7.1)

Governments shall ensure that, whenever appropriate, studies are carried out, in
co-operation with the peoples concerned, to assess the social, spiritual, cultural
and environmenial impact on them of planned development activities. The
results of these studies shall be considered as fundamental criteriz for the
implementation of these activities.

(ILO 169, art. 7.3
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In cases in which the State retains the ommership of mineral or sub-surface resources
or rights to vther resources pertaining to lunds, governments shall establish or
maintain procedures through which they shall cansult these peaples, with o view o
ascertaining whether and to what degree their interests would be prejudiced, before
undertaking or permitting any programs for the exploration or exploitation of such
resources pertaining to their lands. The peoples concerned shall wherever possible
participate in the benefirs of such activities, and shall receive fair compensation
for any damages which they may sustain as a result of such ACTIVITIES.

(ILO 169, art. 15.2, emphasis added)

States in the region retain ownership of subsoif resources, but according 1o the
principles of ILO 169 they cannot decide development priorities without prior
consultation with the indigenous peoples who inhabit those territories.
Disputes over the extent of indigenous autonomy and quite what 1s understood
as adequate prior consultation have increasingly fearured in domestic and
regional courts in Latin America. This is partly because nowhere has prior
consultation been defined through legislation in individual states. As ¥ will
discuss below with reference to the case of Guatemala, this lack of legal
definition — involving commitment to a broad iarernationaliy sanctioned
principle and lack of precision about how such principle should be upheld and
made operational in practice — has prompted 2 range of different legal actions
and engagements by indigenous people,

ILO 169 is the first interpational instrument dealing with indigenous
peoples’ rights that is binding on signatory states. However, it heralded part of
a broader international trend towards codifying indigenous peoples and their
rights within the international system. In September 2007 the UN General
Assembly finally adopted the UN Declaration on the Rights of Indigenous
People (UNDRIP), marking the culmination of more than twenty years of
negotiations between states and indigenous peoples’ representatives at the UN
on the text of the declaration.’® The Declaration recognizes the rights of
indigenous peoples to the lands, territories and natural resources that are
critical to their ways of life. Going much further than ILO 169, it affirms that
indigenous peoples, like all peoples under international law, have the right o
self-determination of which free, prier and informed comsent 18 an integral

part.””

(1) Indigenous peoples have the right to determine and develop priorities and
strategies for the development or use of their lands or rerritones and other
resources.

(2) Stazes shall consult and cooperate in good faith with the indigenous peoples
concerned through their own representative institutions in order 1o obtain their
free and informed consent prior to the approval of any project affecting their
lands or territeries and other resources, particularly in connection with the
development, utilization or exploitation of mineral, warer or other resources.
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(3) Srates shall provide effective mechanisms for just and fair redress for any
such activities, and appropriate measures shall be taken to mitigate adverse
environmental, economic, social, cultural or spiritual impact.

(UNDRIP, art. 32)

The UN Declaration is based upon principles of partnership, consultation and
cooperation between indigenous peoples and states and reaffirms the interna-
toral community’s commitment to respect diversity and the right to difference,
It is not legally binding because it has not yet achieved the starus of a
convention. However, by meerpreting how existing international human rights
law applies 1o indigenous peoples it sers new international standards for states to
meet and constitutes the most complete statement to date of the international
human rights of indigenous peoples. Irrespecrive of its non-binding character, it
will become the new framework for al] UN programmes and has already
mfluenced the operating protocols of development NGOs and muliilateral
institutions such as the Inter-American Development Bank (see below). Bolivia
was the first country in Latin America to adopt the UN Declaration on
Indigenous Rights as nariona) law, approving a National Law on Indigenous
Peoples in November 2007 which is an exact copy of the declaration.
Negotiations continue on a proposed American Declaration on the Rights of
Indigenous Peoples within the Organization of American Stazes. 16 If thar draft
convention is finally approved and rarified by the requisite number of states i
will become part of the regional norms enforceable through the Inter-American
human rights sysrem, However, even in the absence of a regional human rights
instrument specifically addressing the collective rights of indigenous peoples,
m the last decade indigenous peoples in the Americas have increasingly
judicialized their claims at the regional level and even before UNDRIPs
adoption by the General Assembly, the Inter-American Court of Human
Rights had begun tw cite the declaration in its rulings.” A number of
contentious cases related to indigenous land claims and issues of prior
consultation have been taken to tle Inrer-American Commission by indigenous
movements and their allies. For example, i 1997 the Uwa peeple, in alliance
with a number of Colombian and US-based NGOs, brought a case against the
Colombian government o try to stop a mining concession in their territory
granted o the Oxy and Shel} oil companies, part of a long-running and mult-
faceted legal battle between the Ulwa and the Colombian state (Rodriguesz-
Garavito & Arenas, 2005). In 2001, in the celebrated case of Awas Tingni vs.
Nicaragua, the Inter-American Court of Human Righis confirmed thar
indigenous peoples have collective rights not just o the land they occupy,
bat also 1o its resources. The judges declared thar the 1ights of the indigenous
COMIURIty in question to territory and o judicial protection had been violated
by the Nicaraguan government when it granted concessions to a Korean
lumber company 1o log on their traditional land, and recommended a series of
remedies, ' Notwithstanding the fact that the implementarion of the court’s

s cndatione kac e ; . 19 e s .
recommendations has been hugely contentious and complex,”” this imporzang
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and innovatory jurisprudence is a clear example of th.e \:v,.zw:s-lll“il(:.g
social movements’ engagement with law helps fo shape internation o
noignsz;ddition to public international law compﬁsing ‘l*.zum.:m 1'1‘5%;11(55 im[i:’;
ments and the jurisprudence of the Inter—ﬁ.m;lerwand Co;ntk nil;::}] ;1: ,Iiso
; Ci indigenous peoples and their rights and enu Sments als
;):::ndf;z{c)igz dljilzhe ‘softp la\s’ of international dcvelopn.jent' mst(;mltl?n:s: :::;li
as the World Bank, the Inrer-American _Dcvclopzm?nt Bar:k a-n ] ;u,t 3 1 ’ i].]
bilateral development agencies. This is part Of. the. c:i;g;;ad )u1w0rid
international development pgzctice_ (Rfcighffeﬁi ii}[if;){milnm mcm.;;.m nd
; issued its Operational Directive 4.20, which < : e
I:‘:;;:bi 1IEIS.O 11)69 into World Bank operati.onall guid{:hnt:s :1;1dun§;11;;(1)ui
the need for the ‘informed participation’ {(g 1nd1g;(r)i((]);1)s [;;01;(;0;11thc Baf;k
2 jects and plans affecting them {Davis, 2002). 2 the Bank
?::]]:cfdrog}; 4.20 wiLt)h Operational Po[icy_ 4.10, v.:‘iuch am}mld tlo i;lﬁli\pggsg
more in line with emerging principles of international law. n ‘L 1 (_)_em“
the Inter-American Development Bank aliproved a comp_ltfu,n.‘,]‘v;)c\};io; -
tional Policy on Indigencus Peoples and Strat;:“gy foz:él}ln'd‘lgu_rl(i?{s;m,ﬂ ) Cléu.
meni, which entered into force i;}jAugust 20{)6 ‘ _r-‘;sa ?Lf:.ni:l zcnou :,riu‘hts’)
definition of indigenous peoples,™ this policy “11:,0. ¢ 11.1.c_s" . g .Jnmi; o
‘indigenous governance’ and ‘de\-*elopnf.ent 'Vv'lth-]d,(:[lil'{g.f)an ‘;i i tinw. e
IDB to promoting ‘devciopmlen,t \x:'zt: ld;;:.lzf . I::c;i:mpz Devek;mem
safeenarding  indigenous peoples’” rnights  {Inter- ic: elo :
;;‘:;%?‘;552; IjlilkeDILO 169% these internal norms .estabhsh the p”mjll;li:zi
prior consultation with indigenous peoples rega'rdmg devcloprf}.u-:af ; t ;;.n;l
that directly affect them. It should be emphasized %fhat t?lc-S(’-h‘.u{:hm;dCl-g)
cuidelines within banks {which are accountable to their ma;‘(.n. $ ari,‘lo _ﬂ.n;
;ot norms which can be legally enforced in .c?)ur{s; any ovgsugh:( )1]1;.;. ;antli_wg;:
are internal to the banks themselves. Addupnal}y, as with lL-_ - ) , 'u]t;—
guidelines fail to define precisely what COnStltl:i[CS adeguare p‘n(-nBc’.or;sb \L
?ion. Both the World Bank and the Inter-American D'e‘.-"clopmu?L an ' ..a{
been strongly criticized for supporting '}arge—scaie H?ves-.t??cm‘i-“.)é;;;)d(:
exploit natural resources thar have been dlsastrou? for zlldzgczlggf- 1\;(}04) m
and the environment (Murray Li, 2007, Randerm? 20[}3;‘ Sl\\\(.,l,h_ . .adc
this sense it is not at all clear that these new opcratlo‘nal d;reca;)c]s; (,.n-; f;ms
a significant difference to their overall lﬁngmg pr?ctzcciv(tiz IB mk,:,:i]mc thé
were only recenty adopted, but the experience of 'ﬂ‘lf:‘- oz 1 B fo‘r o
approval of operational directive 4.20 provldes_sufh(_mnt ‘.‘&u-btdv..m; ]me
cism). As the case from Guaremala exammcd“bellol\%- Jmh 1: m,VidCd
incorporation of these kinds of internmal norms or 's?ft ":\1 ‘ : ni ovidec
additional possibilities for social movements to 'mo_bﬂm, aojm}s'k 1) Fc]r ekt
development interventions. Yet such legal mobmzam.on? fngj,jﬂils uc‘\ " more
complex legal and guasi-legal entanglements, shapmg indigenous |

ering limited concrete gains.
engagements yet offering limited concrete g
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Guarernrala: commitments to indigenous rights

In terms both of legal norms and public policy innovarions, official
multculturalism in Guateniala is weak compared with other countries in the
region, particularly the Andean countries where constitutional reforms
recognizing indigenous rights and policy innovations aimed at providing
‘development with identity’ have been far-reaching. In Colombia, constitu-
tional changes were a result of a crisis in governmental legitimacy (Van Cott,
2000a); in Ecuador and Bolivia they were the resulr of extensive organization
and pohizcal mobilization by indigenous peoples (Lucero 2008; Yashar, 2005;
Zamosc, 2004). In Guatemala rhe multiculruralization of the state was a
consequence of the highly internationalized peace process, mediated by the
UN, which was concluded in 1996, bringing an end to thirty-six years of
armed conflict. Indigenous people had previously organized as part of the
guerrilla movement or in human rights organizations. However, the massive
violence of the milirary’s counter-insurgent campaign, which left over 200,000
peopie assassinated or disappeared, severely limited the possibilities for mass-
b'tzsed popular movements to develop. Although Guatemala has one of the
hl_ghest percentages of indigenous population in the Americas (approxinwmrely
50 per cent of the popufation are Mayan) and 2 long tradition of indigenou;:
political organizing, it was not until the late 1980s that organizations emerged
to speaifically demand collective rights as indigenous peoples, Their demands
were taken up within the peace process and amplified as a result. The
government made a series of commitments to respect indigenous peoples’
f’lg‘hts and identity. Following the signing of the final peace settdement,
international development agencies and multilateral banks and donors took a
leading role in supporting and implementing the agreements. As z conse-
quence, the Guatemalan state was ‘multiculturalized’ to a significant degree,
even though local efizes tended to oppose the recognition of substantive righrs
for the indigenous population, -

The Agreement on the Identity and Rights of Indigenous Peoples
(AIDPY), signed by the government of Guatemala and the guerrillas of the
Unidad Revolucionaria Nacional Guatemalteca (URNG) in May 1995,
committed the Guatemalan state o implement a series of consnftutionul
reforms in order 1o recognize indigenous peoples’ collective rights.” These
included the right to be subject to customary law, the right t bilingual
education and  protections  for communally-held lands, but  excluded
territorially-based autonomy arrangements. After the final signing of the
peace agreement in December 1996, indigenous organizations began 1o draft
proposals for constitutional reform to recognize the collective rights of the
indigenous population, including the right 1o select their own authorities and
develop and apply their own forms of law within their communities.
According to the terms of the peace agreement and the 1985 constitution
itsclf, proposals for constitutional reform had 1o be first agreed by Congress
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and subsequently approved in a popular referendum. A package of
constitutiona! reforms was finally approved in October 1998, nearly two
vears after the peace serrlement was finalized, and covered an extensive range
of issues, inciuding reforms to the executive, judiciary and legislature.
However, the recognition of indigenous rights was one of the most
controversial aspects of the proposed reforms. Busiess elites mounted a
vociferous campaign against the recognition of indigenous jurisdiction,
fearing that recognizing indigenous rights to exercise law would inevitably
raise the issue of territory and indigenous land claims. In the event, the
proposed constitutional amendments were rejected in a national referendum
on a turnout of just 18 per cent of the clectoraie.

In the absence of constirutional reform, the formal legal standing of
indigenous rights is weak in Guatemala in contrast to, say, Colombia, Ecuador
or Bolivia. Nonetheless, indigenous rights activists have looked to existing
constitutional articles and to ILO 169 1o support their rights claims. For
example, two articles of the 1985 constitution provide a basis for recognizing
indigenous authorices, their norms, procedures and decisions. Article 38 states
that ‘the right of people and communities to their cultural identity in
accordance with their values, language and customs shall be recognized’,
Article 66 states that: *“Guaremala is formed by diverse ethnic groups amongst
whom are indigenous groups of Mayan descent. ‘The state recognizes, respects
and promotes their ways of life, customs, traditions, forms of social organi-
zation, use of indigenous dress by men and women, fanguages and dialects’.
Some argue thar ‘recognizing, respecting and promoting’ obligates state
aurthorities to recognize the autonomy of indigenous authoritics and their
right to exercise customary law. Flowever, this interpretation is not endorsed by
the majority of high court judges in the country who tend 1o adhere t a more
formalist and restrictive interpreration of the Jaw. ™

In additon to these constiturional arzicles, Guatemals rarified ILO
Convention 169 on the rights of indigenous and wibal peoples in March
1995 and the Convention finally entered into force in the country in June
1997. A number of attempts were made within and ousside the legislature to
block its adoprion, but its adoption was strongly supported by the UN and
major international donors supporting the peace process. A consuliative
opinion of the Guaremalan Constitutional Court requested at the time of
ratification concluded thas Convention 169 did not conzradict the Guatemalan
constitution.” Some jurists argue thar article 46 of the constitution, which
gives international human rights conventions and treaties ratified by
Guatemala pre-eminence over domestic law, means that, in effect, ILO 169
is superior to internal legislation. Flowever, there is no clear policy on the pars
of the Guatemalan Supreme Court, Constitutional Court or head of the
public prosecution service {Fiscal General) with respect to the application of
11O Convention 169 or indeed the legal implications of articles 38 and 66 of
the constitution. Many lawvers tend o view consutunonal articles and
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fn{ernauonal conventions as abstract statements of principle rather than
;u(fh(:l'able rights, arguing that secondary legisiation is required to make the
principles into binding law. The status of ILO 169 then remains hichly
contested. T

Sipakapa: challenging the logic of neoliberal development
through law

In recent years conflicts between indigenous peoples’ views about development
and state-endorsed investment practices have become acute in Guaremala, as
th(fy have in many regions of Latin America. As part of econormic libera]izat,ion
reforms, a new Mining Code was approved in 1997 (Decree no. 48—97). This law
rc?;e_rsed previ(_)us restriciions on foreign companies owning 100 per cent of
mining operations, increased tax breaks and investment opportunities for
'transnanonal capiral and reduced the royalties payable to the Guatemalan state to
just 1 per cent. This law is part of a global trend of legal reforms which are part
and parcel of the neoliberal deveiopment model ~ some campaigners estimate
thar 0;;_{:1' seventy countries have ‘modernized’ their mining legislation in recent
years. In line with the new legislation, 2 significant aumber of licences for
1}}1:1_&:-;1}, hydroelectric and oil exploitation were extended to domestic and
foreign companies. This was part of an accelerated expansion of investment in
natural resource exploitation which has occurred throughout the region since
the carly 1990s, driven by rising commodity prices and accompanied b; complex
processes of internarional financing. While these mining companies are
reg1sFe_1'?d in particular countries, they are subject to frequent mergers and
acquisitions and operate through many different local subsidiaries n:;akinc“ it
har(_i to keep track of precisely which economic interests are behinci partic:htr
projects and where efforts to ensure greater accountability can be directed.

As 4 consequence of these new. policies towards transnational capital, mining
Operations have begun in different sites throughour Guatemala, many ,of ther;
i areas of high indigenous residence and exireme poverty. As :r;entioned
a?ove, indigenous peoples have no legal rights ro territorial anfonomy in
(.:uacemala and ~ in common with the rest of Larin America — stares retain the
:'zghts‘to subsoil resources. However, IO 169, together with the ‘soft law’ of
th?: World Bank, IDB and other donors, clearly points to a requirement for
prior consultation about development projects which will affect indicenous
peoples’ ways of life. Yet in Guatemala, as elsewhere in the reo'ign no
regulatory framework to mediate the interests of private capital Dand, the
cqilnfctive rights of indigenous peoples has been established. In his study of
mining operations in indigenous areas of Peru, David Szablowski has observed
that state support for mining development relies on a ‘strategy of selective
absesflce’ whereby states effectively delegate the ‘responsibility for the social
mediation of mining development’ to the mining companies (2607 p38)Ina
context characterized by extreme poverty, ethnic discriminati;n, ch.roni(:
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mistrust on the part of indigenous communities towards government and
suspicions of the motives and methods of transnational corporations, and
continued staze and para-statal violence, the prospect of effective and peaceful
mediation by international companies is extremely low.

During the decade and a half since the peace accords were concluded,
domestie and international NGOs and UN agencies working in Guatemala
have worked to promote indigenous ‘righss consciousness’ and 1o strengthen
local forms of indigenous organization. In 2004 and 2005 ndigenous
community activists in the western department of San Marcos mobilized to
cali on the government to annul a concession for open-cast gold and silver
mining and processing, known as the Marhin project. The license for
exploration was granted to Montana Exploradora SA, a subsidiary of Canadian
mining company Glamis Gold, in 1996, the first mining project 1o be approved
according to the new 1997 Mining Code. The project was supported by the
World Bank, receiving some $35 million in loans and $10 million in gquity
investment from: the International Financial Corporation, the branch of the
World Bank which lends to private companies (Fulmer e al., 2008; Solano,
2005). Although the licence was approved after the national congress had
ratified TLO Convention 169, the indigenous Maya Mam and Sipakapense
communities of the directly affected municipalities of San Miguel Ixtahuacin
and Sipakapa were not consulted about the proposed mining project. The
company began operations in San Marcos in 2004 and focal protests soon
gathered pace, drawing support from environmentalists, the Catholic Church
and indigenous and popular organizations in other parts of the counwry. In
January 2005 an indigenous protestor was killed when police opened fire on a
demonstration in the neighbouring department of Solold arcempting to block
the passage of mining equipment to San Marcos along the Panamerican
highway. Sixteen indigenous activists, including the mayor of Solold, were
subsequently charged with terrorism (Solano, 2005).

The issue of adequare prior consultation was effectively put 1o the test in a
protracted contest between Montana Exploradora and local acnvists. When
Glamis applied to rthe World Bank’s International Financial Corporation for
support for the Marlin project, it had to organize consultations as a re-
quirement to receive the loan. The company claimed it had spoken to around
3000 people in San Marcos. However, many of those supposedly consulted
subsequently claimed that in fact company representatives had merely
presented the mine as a fiir accompli or ‘done deal’. They alleged they had
been given little information about the environmental and health Impacts it
might have, including those related to possible cyanide conmamination of the
water table. They also claimed that at no point did the company representatives
give them an opportunity 1o make any decisions about the project. Predicrably,
the Marlin project was denounced as an anti-democratic imposition and
demands grew for development priorities for the municipality and surrounding
areas to be decided by local people.
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In June 2005 a public consultation was announced by the municipal
authorities of Sipakapa. This was to be held via open community assemblies in
different villages. Montana Exploradora immediately tried to impede the vote,
submirting a legal injunction to order the municipakizy to suspend proceedings.
In the end pressure from the company forced the municipal mayor to back
down. However, the local Community Development Council, a body set up as
part of the ongong process of municipal decentralization, held the consultation
regardless. The 2002 legislation establishing rural and urban community
development councils and the 2002 Municipal Code clearly state that the
councils can convene plebiscites on marzers of local concern affecting the
rights and interests of indigenous communities at the request of indigenous
authorities or communities, and that they will respect local indigenous
principles, norms, procedures and forms of zuthority, including the commu-
nity assembly.? In all, eleven our of thirteen villages voted against the mining
development, mostly unanimously. The Ministry of Energy and Mines sub-
mitted an injunction to the Constitutional Court claiming that the popular
vote was unconstitutional. However, the court upheld the villagers’ right o
organize a plebiscite and vote, citing ILO Convention 169 and the 2002
manicipal code. However, the court failed to comment on the substance of the
bailot itself: the communities in question had effectively rejected the mining
operations, voting in favour or against the Marlin project in the community
assemblies. Yer 11.O 169, which partly inspired this quasi-legal mobilization,
does not provide indigenous peoples with a right of veto. It merely affirms
their rights to prior consultation anéd te the benefits of such development
operations. When communities reject developmeny initiatives such as the
Marlin mine the Convention provides liztle guidance about how such conflicts
can be resolved.

‘The Sipakapa consultation was the first time thar an exercise of this type
was held in Guaternala invoking I1.O 169 to contest mining operations. In
addition, a series of legal and quasi<legal or ‘soft law’ actions against the Marlin
mining concession were filed outside the country by Guatemalan popular
organizations and NGOs, evidencing the transnationalization of indigenous
rights claims. UNISTRAGUA, a trade union confederation, filed a complaint
with the ILO isself, alleging that the government had failled ro meet irs
obligations to easure due consulmation. In addition, Madre Selva, a local
environmental NGO, together with communiry representatives from Sipakapa,
filed 2 complaint with the Compliance Advisory Ombudsman, the office that
investigates complaints against projects funded by the World Bank’s Interna-
tional Financial Corporation.”” In August 2005 the World Bank’s Compliance
Advisory Ombudsman igsued a report stating that the bank had failed ro
consult the local community adequately or properly evaluate the environmental
and humanitarian impact of the mine.”® The report also noted that regulations
applying to mining operations in Guatemala provided no guidance on how
companies should seek approval from local people for their acrivities.
NGO activists also presented a case against the stare of Guaremala before
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the Inter-American Commission of Human Rights in the hope that _{hc case
would eventuaily be heard in the Inter-American Court of Hur.nau Rights.
These legal and quasi-legal engagements by indigenous social mi)vfzmcms
and their allies represent new developments in indigenous peogi{:s fight to
defend their natural resources and territories. Subsequent to t‘he Sipakapa poi.l,
other indigenous communities organized similar Foqsultauon processes in
opposition to proposals for natural resource exploitation. Yet the 1:esult_.s of
these different legal and quasi-legal engagements have been far frgm
encouraging. NGOs and the mining companies haw, battlcii over the relat%v‘e
righs of indigenous peoples and mining companies in the Quatcn:aian f:ou; 1.
A major victory was achieved by campaigners in .-_“\p.rg 2007 when chc.:
Constitutional Court upheld an appeal against the 1997 ;\‘hmng.Law pfegented
by the Centre for Legal, Environmental and Social Ac_uon_ ((,ALAS').
I~iowever, the court’s objections to the Mining Law were primarily on envi-
ronmental grounds (Central America Report, 27 June 2008). On the more
vexed issue of prior consultation rights for indigenous peoples, t‘he.court ruled
in favour of an appeal put forward by Montana Expioradmja claiming that the
Sipakapa plebiscite was unconstitutional, The court’s view wis [haF.-SL,mhf
popular consultations had no basis in law ax}d that the [E(lun-lCIpal au{hO]'ll‘lts 0'
Sipakapa had no right to forbid Montana from operating in the. ared, a3 only
the Ministry of Energy and Mines could dec1de_ energy policies (Cenzral
America Report, 1 June 2007). The courts ruling poiats o the central
weakness of ILO 169: while prior consultarion must be ensnrzred, its outcomes
are not legally binding. Mining companies — and rher‘efore' tl?e signatory
governments that endorse their operations — Can remain within [i?t:. fegal
obligations set out by the Convention merely by ensuring tlaat comml_.mmcs are
informed zbout future developments. Unlike the 2007 UN Declaration on Fhe
Righrs of Indigenous People, which stipulates that ‘frec,.:nform_ed .and prioz
consent’ must be obtained, ILO 169 does not imply any rights of volce, much
less veto, on the part of indigenous communities resid.iz_lg on thc lands where
such operations are carried out. Such partial recognition o'f rights, and ﬂtl{i
accompanying legal fragmentarion characteristic of globalzz‘anon', may result in
long and exhausting legal engagements on the gart of social z.nm:emems
without any guarantee of longer-term benefits. Despite attempts by n_’ldlg-(;,“n()us
organizations in Guatemala during 2008 and 2009 to promote legislaon t{.)
regulate prior consultaticil, Nno nNew law has been ap%)roved by‘cnngress.
Meanwhile construction of the mine and plant for cyanide processing of _the
ore at Sipakapa has continued, together with threats and intmidation against
local activists who oppose the plant.

Conclusions

By juxtaposing the now internationally sanctioned collective human n‘ghts pf
indigenous peoples and the failure of governments to deliver on those rights in
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practice, indigenous peoples’ movements have framed a powerful critique of
hegemonic forms of development and globalization. They have increasingly
challenged liberal conceptions of rights premised on ideas of property as
somerhing which can be assigned a monetary value and allocated to, or bought
by individuals, irrespective of their connection to a specific place. And in their
demands for greater recognition of political autonomy rights they also call into
question and destabilize established understandings of democracy and citi-
zenship as a contract between individuals and government alone, Yet such
challenges take place within an increasingly complex and fragmented panorana
of globalized legal pluralism, where the promises contained wirthin interna-
tional charters of indigenous peoples’ rights are often directly ar odds with
international and national legal regimes governing trade and investment,

Balakrishnan Rajagopal underlines the regulatory and emancipatory teasions
of law when he writes that *human rights discourse ... is now nor only the
language of resistance, but also that of governance’ (2003, p. 168). 1 have
suggested here that the legal recognition of indigenous peoples’ rights by states
and the international community has provided opportunities and risks for
social movements. The codificanon of rights in legal Instruments provides
avenues for new forms of swruggle and engagement. However, by its very
nature such codification also determines certain categories — such as ‘prior
consultation’ - which become the focus of legal dispute, risking the possibility
that complex political and culeural struggles ger reduced o highly technical
debates over legal definirions. In Colombia the Uwa people fought a complex
legal battle against oil exploration in their territories for more than fifieen
years, involving complaints before the Colombian Supreme Court, the Con-
suzutional Court and the Inter-American Commission of Human Righes. In
cach case, the key issue was whether the government had underraken adequate
consultation with indigenous communizies prior to granting licenses for
exploration, [n the face of continued protests by Uwa groups, in January 2006
a decision by the Council of State {Consejo de Estade) held that the government
had met its legal obligations with-respect to prior consultation, that the lack of
agreement between the government and the affected communites and the
latter’s refusal o take part in a consultation process did not affect the legality
of the initiation of oil exploration.” Independently of the outcome of legal
petitions, sectors of the Uwa continue to argue for a radically different vision
of development. However, their experience of legal mobilization points to the
difficulty of securing accountability and effective voice through actions before
domestic and international courts.

The increasmgly plural legal landscape associated with contemporary
globalization has gencrated powerful new forms of regulation (including
state-endorsed multiculruralism), but has also opened up new possibilities for
counter-hegemonic struggles. However, uliimately stare sovereignry is increas-
ingly fragmented and the locus of legal and political responsibility — where the
buck stops — far from clear. Creative engagements with the principle of
collective rights for indigenous peoples enshrined in 11O 169 and at least
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partially endorsed by mulrcultural constizutional reforms across Latin
America are generating new forms of political action that press governments
to make good on their promises. But, at the same time, given their failure o
guarantee those rights in practice, this has led to increased levels
of confrontation between indigenocus peoples, government agencies and
transnational corporations. In the fragmented sovereiganies and legalities of
contemporary states, legal recognition of rights for distiner cultural groups
such as indigenous peoples has gone hand in hand with new forms of capiral
accumulation, violence and exclusion. As fohn and Jean Comaroff have
observed, in many postcolonial states ‘the reach of the state is uneven and the
landscape is a palimpsest of contested sovereignties, codes and jurisdictions’
{2006, p. 9). At the same gime “vastly lucrative returns ... inhere in actively
sustaining zones of ambiguity between the presence and absence of the law’
{2006, p. 5). The ever expanding opportunities for legal engagement generated
by the codification of indigencus righzs may also, ultimartely, contribute to
sustaining such forms of ambiguity and profir at the same rme as 1t opens
possibilities for new counter-hegemonic politics,
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Notes

1 The role of NGOs and civil society organizations i dnving this global “rights
revolution® has been fundamental. As Douglas Cassel has observed, it would be wrong
to view human rights law as an autonemous set of norms and institutions - “without
constant advecacy and agitaton from NGOs, human rights weaties would nor be
drafied or ratified, enforcement mechanisms not created or used, and violators not
constantly exposed’ {Cassel, 2004, p. 20).

2 The Centro de Estudios Legales (CELS) in Argentina or Defustaa in Colombia,
for example, are trailblazers in advancing collective righes entitlements through public
action litigation in Latin America.

3 For discussions of recent expericnces of judicialization in Ladn America and other
new democracies, see Gargarclla et of. (2006), Gloppen e afl {2004}, Sanws (2002),
Sieder er af. (2003) and Couso et af. (2010,

4 On the transnationalization of legal ficlds, see Trubek er ol (1994).

5  Effecrively foreign wnvestors now have the right w file suit agamst laws or
regulations at the natienal, state or local levels if they consider these may result in a
breach of contract, even if these laws or regulations are enacted for public interest
objectives, such as environmental protection or public health.
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6 International commercial arbiration s often referred t as a kind of ‘soft law’
beczuse of its apparently voluntary narure {the parties to a contract have to agree w be
bound by such terms). Its growth has seemed 1o suggest to some that the law of nation-
states 1s becoming increasingly irrelevant o international commercial transactions and
the functioning of the giobal cconomy. Conwracts are made berween private entities and
are increasingly regulated cutside national legal systems and courts. However, a more
sceptical view of this kind of legal globalization ~ while recognizing the imporwnce and
impact of these new mansnanonal legal phenomena - would argue rhar state law
continues o be central to global economic production and regulation. As Eve Darian-
Smith observes, ‘state sovereignty and state law Aove been impormnt in sustaining,
serviciag, and enforcing global cconomic operations, and will remain so in the
foresecable fature” (2000, p. 811).

7 As Randeria (2003, p. 320} underlines, the World Bank inspection panel ostensibly
funcrions to review the extent to which bank staff have met the procedures and rules of
the institution; it does not adjudicate berween parties to a conflict.

3 Recent anthropoiogical engagements with the state suggest thar such apparent
lawlessness’ 15 not so much abour the absence of the state; rather, it constitutes a
defining characteristic of ‘statencss’. The bibliography is extensive, but see Das and
Poole (2004), Comaroff and Comaroff (2006) and Hansen and Steppuraz (2001, 2003)
for useful discussions.

9 It is analydcally insufficient to juxmpose ‘legal’ stare bebaviour against illegal,
non-state actions: the legal and the illegal exist in a constant interplay and indeed are
constitugive of the very nature of law. See Veena Das and Deborah Poole (2004} on the
Janus-faced nature of the state and its *illegibiliey’.

10 In their analysis of ‘subaitern cosmopolitan legality’, Boaventura de Sousa Santos
and César Redriguez-Garavito emphasize three poinzs: first, the fact that “experiments
i subaltern cosmopolitan legality ... seek to articulare mew notions of rights that go
beyond the liberal ideal of individual autonomy, and incorporate solidaristic under-
standings of eatitlements grounded on alernative forms of legal knowledge’ (2003,
p. 16). Second, they argue against fetishizing the law, stressing the need to see counter-
hegemonic legal actions as part of broader political struggles. And, third, they em-
phusize the multi-scale nature of such ‘subzltern cosmopolitan legalicy”, pointing to the
ways in which social movements “exploit the opportunitics offered by an increasingly
plural legal landscape’ (2003, p. 16).

il A deniled comparison of these reforms is beyond the scope of this paper. The
nuture and extent of the constitutional rights extended to indigenous peoples through
this first round of ‘mulricultural reforms’ conrinues o be a matter of controversy across
the region, For an earlier overview, see Van Cotr (2000b).

12 Richards examines the case of Chile — one of the few Latin American countries not
te have reformed its constitution to recognize indigenous rights. Chile was also one of
the last countries in the region to ranfy ILO Convention 169, which was finally
approved by President Bacheler in September 2008, following approval by the Chilean
Senate.

13 See hrepr/ /wwwunhchr.ch/heml/menu3/b/62 him {accessed 4 January 2010).
14 The UN General Assembly approved the Draft Declaration with 143 states voting
in favour. Only four countries voted against adoption — Canada, Australia, New
Zealand and the United Stares ~ and eleven states abstained {Azerbaijan, Bangladesh,
Bhutan, Burundi, Columbiz, Georgia, Kenya, Nigeria, the Russian Federation, Samos
and Ukrame).

15 "The UN Declaration, by codifying ‘free, prior and informed consent, provides a
much stronger instrument than ILO Convention 169, which merely affirms the right to
“prior consulzation” ~ a much more ambiguous term.

6 OEA/Ser/L./V/ 1195 Doc. 6 (1997).
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17 The Inter-American Commission and Court uphold the instruments of the
Inter-American system (the Declaration and the Convention), but also have a mandare
to ensure respect for all human rights treaties ratified by member stazes — such as
ILO 169.

18 An extensive bibliography exists about this case. See particularly Nash Rojas
(2004), Rodrigucz-Pinero Rovo (2004} and Anaya and Crider (1996).

19 Sce comments by James Anaya, United Nations Special Rapporteur on the
situation of human rights and fundamentzl freedoms of indigenous people, in ‘Anaya:
Nicaragua’s titling of communal lands marks major step for indigenous righss’, hrp://
www.galdu.org/ web/index.phpfodas = 3577&giellal =eng (accessed ¢ January 2010),

20 This document can be found at hup://wwwiadb.org/sds/IND/site_401_e.hirm
{accessed 4 January 20103.

21 ‘For the purposes of this policy, the term indizenous peoples refers to those who
meet the following three criteria: (i) they are descendants from populations inhabi-
ting Latin America and the Caribbean at the time of the conguest or colonization;
(i7) irrespective of their legal status or current residence, they retain some or all of their
own socizl, economic, political, linguistic and cultural institutions and practices; and
{it3) they recognize themselves as belonging to indigencus or pre-colonial eultures or
peoples.’

22 Guatemala®s majority indigenouns population who constitute the poorest and most
marginalized sector of the population. According o World Bank figures for 2000, while
Guatemala’s twenty-three imdigenous groups represented 43 per cent of the population
(a conservative estimate), they accounted for 58 per cent of the poor and 72 per cent of
the extremely poor. Almost three-quarters of indigenous people live in poverty, as
compared with 41 per cent for non-indigenous {World Bank, 2003, p. 4).

23 In contrast to high courts in other Latin American countries, neither Guatemala’s
Supreme Court nor its Constitutional Court (created in 1986) has developed a
proactive, rights-enforcing jurisprudence. On the role of high courts in ‘rights
revolutions’, see the essays in Sieder e /. (2005) and Couso et al. (2010),

24 In its opinion the court stated that ne incomparibility existed between the 1985
constitution and Convention 169. Constitutional Courr of Guatenzla, case file 199-95.
25 Rights Action (2005: 9).

26 Ley de Conscjos de Desarroilo Urbane v Rural, arricle 13; Cédigo Municipal,
article 63.

27 For a discussion of mining and the World Bank, see Szablowski (2007); for a more
detailed discussion of the Sipakapa complaint before the Compliance Advisory
Ombudsman, see Fulmer ef of. {2008).

28 See Compliance Advisory Ombudsman (2003).

29 For full text of the decision, see hup://www.ramajudicial gov.co/csj_portal/
assets/ consejoestado/ 1708 him (accessed 4 January 2010),
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